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AFFILIATE OF

SHM

SOCIETY FOR HUMAN
RESOURCE MANAGEMENT

Chapter #0330

Monthly Program & Luncheow

TOPIC: Hearing it Straight from the EEOC
WHEN: Thursday, September 3, 2009
TIME: Lunch served from 11:30AM to noon;
Program from noon to 1:00PM
WHERE: 1300 George Bush Drive and Holik Drive,
College Station Conference Center Room 105
COST: $10/member & first time guest
$15/non-RSVP guest
SPEAKER:  Joe Bontke, Ombudsman & Outreach Manager

(Houston area)Equal Employment Opportunity
Commission (EEOC)

DESCRIPTION: An overview of EEO Laws, Mediation and an
update of what’s new in HR.

MENU: Pot-roast, new potatoes, steamed baby carrots,
tossed salad, dinner rolls, and sweet and unsweet
tea

RSVP: rsvpprograms@gmail.com by noon on Tuesday,

September 1, 2009. Please reply by the deadline
to ensure that the appropriate number of meals are
ordered.

NOTE: This program has been approved for 1.0 (General) recertification credit hours toward
PHR, SPHR and GPHR recertification through the HR Certification Institute. Please be sure
to note the ***program ID number on your recertification application form. For more
information about certification or recertification, please visit the HR Certification Institute
website at www.hrci.org.

***|f you would like to count this program as 1.0 recertification credit towards your
PHR, SPHR, or GPHR, please be sure to pick-up a receipt for this meeting, the
program ID number will be listed on the receipt. You will need to pick-up a receipt on
09/03/09.
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Mawk Your Calendor!

BVHRMA October 2009 Programv

Please join us on October 1, 2009 Dorothy Granfor, Director - District Fifteen, TSC
Leadership, talks to us about the Society for Human Resources Management (SHRM).
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SHRM /0Other Events & Announcements!

HR Southwest
HR Rocks!
http://www.hrsouthwest.com/
October 13 — 16, 2009
Fort Worth Convention Center
Fort Worth, TX
REGISTER NOW!

**(Indicate our Chapter number- #0330 during registration &
our Chapter will get credit!)**

SEPTEMBER DIVERSITY DATES

**Sept 15-Oct 15 - National Hispanic Heritage Month (Mexico)

**Healthy Aging Month: National attention on the positive aspects of growing older.

**Pediatric Cancer Awareness Month

1 - Israel Miraji Ascent of Prophet Muhammad
4 - Santa-Cali-Gon Days Festival: Independence, Missouri
7 - Labor Day (United States)

11 - Patriot Day (United States)

13 - Grandparent's Day (United States)

16 - Lailat-Ul-Quadr (Islamic, Muslim)

16 - Mexico's Independence Day

19-20 - Rosh Hashanah* (Jewish New Year)
19 - San Gennaro Day (Italian-American)
20-26 - Deaf Awareness Week

21 - Eid-Al-Fitr (Islamic, Muslim)

22 - Autumnal Equinox (Japan)

28 - Yom Kippur* (Jewish)
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We often hear the phrase “diversity and inclusion”. Although written November 1, 2006, the
following excerpt from an article by Rebecca R. Hastings, “An Inclusive Workplace: How to

Know One When You See One” sheds some light on recognizing the workplace that truly is
inclusive:

e Everyone is communicating and working well together; people with a wide range of
cultural backgrounds and communication styles apply their perspectives to their work;
and the organization is productive, innovative and creative.

e According to Simma Lieberman, president of Simma Lieberman Associates , a
diversity training firm in Albany, Calif., a diverse and inclusive workplace is one in
which:

0 There is visible diversity in terms of race, ethnicity, gender and physical abilities
at all levels of the organization, including the executive suite.

o0 People from different cultures and backgrounds are interacting and sharing
ideas and resources.

0 The work environment at every location is welcoming and friendly to new hires
and visitors.

o Diversity is reflected in the company’s literature, web site and artwork.
Language in printed material is inclusive of gender, race, sexual orientation,
religion, physical ability and any other diversity dimension.

0 There is a wide variety of thinking and communication styles, and each person
has an opportunity to be listened to and to contribute new ideas.

o0 Interactions and perceptions are undeniably important, experts say, but they
also must enhance the business agenda.

For more on becoming an inclusive workplace, read the full article at
http://www.shrm.org/hrdisciplines/Diversity/Articles/Pages/CMS 019237.aspx
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Texas Employers Hit Hard by New ICE Initiative: Steps to Prevent Being
”Next"

Texas Employers Hit Hard by New ICE Initiative

OnJuly 1, 2009, the U.S. Immigration & Customs Enforcement Office (ICE) issued Notices of
Inspection to a record 652 employers across the nation. Sources initially identified that 111 of
those Notices were served on Texas employers: Dallas — 20, El Paso — 26, Houston — 26 and San
Antonio —39. If these numbers prove accurate, Texas employers received more notices than
employers in any other state, including those states with heavy immigrant populations like
California, New York and Florida.

Foster Quan attorneys have confirmed with government investigators that ICE has directed local
offices to “go after employers” and shift their focus from targeting individuals in violation of
immigration law to targeting businesses who are employing unauthorized workers. Local ICE
offices in Texas have received funding to increase resources for worksite investigation teams that
investigate Form -9 violations and assess civil and criminal penalties against employers. ICE agency
spokeswoman, Pat Riley, has affirmed, “Part of the strategy is to let businesses know we mean
business.”

Employers served with a Notice of Inspection are typically given only 72 hours to produce Forms I-9
and other documentation to ICE inspectors. A team of forensic auditors and attorneys then comb
through all evidence to identify any compliance violations and to assess fines and penalties. Error
rates in Form |-9 compliance are extremely high. And, because civil fines for paperwork violations
can reach up to $1,100 per form (regardless of the immigration status of the worker), for many
employers, such an investigation could result in crippling penalties.

On Friday, August 7, 2009, Houston-based Shipley Do-Nut Flour and Supply Company Inc. was
sentenced to pay criminal fines of $250,000. The company was also required to forfeit $1,334,000
to ICE for harboring illegal aliens. Three managers who had hiring authority and were responsible
for making employment-related decisions on behalf of the organization were each sentenced to six
months probation and were individually assessed fines ranging from $1000 — $2000. The President
of the company was sentenced to a similar probationary term and was personally fined $6,000.
The investigation into this company was initiated in January of 2008, beginning with the review of
the company’s Forms I-9.

Texas employers should be on Notice of this recent activity and take immediate, proactive
steps to review options for improving Form I-9 compliance.
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How to Protect Your Company

1. Don’t Wait for ICE to Come Knocking — Formulate Comprehensive Policies Now

The most beneficial step you can take to protect your company against fines and allegations of civil
and criminal immigration violations is to be proactive about immigration compliance. Companies
should prepare comprehensive policies and formulate consistent protocols for Form I-9
completion, reverification and retention; for responding to notifications from the Social Security
Administration; and, for responding to government agents/officers who may appear at company
worksites. It is prudent to seek assistance from immigration experts and attorneys when preparing
and distributing these policies. Consistent and systematic use of a carefully-drafted and internally
consistent policy addressing all relevant immigration regulations and practices can often make a
significant difference in avoiding or minimizing penalties assessed if the company is investigated
and prosecuted.

A policy is no good if the users are not trained on how to implement the policy. For this reason, it
is recommended companies provide training to those tasked with implementing and monitoring
compliance with immigration policies. Appropriate and effective training that results in consistent,
lawful practice is critical. The money spent to hire an expert to assist with this is often far less than
the money assessed in civil and criminal fines (not to mention jail time) against companies who
have been the subject of comprehensive ICE investigations. This fact is as true in a recession as it is
in a booming economy.

2. Audit All I-9s

If ICE initiates an investigation into your company, you will most likely be given only three days to
provide ICE with Form I-9 records for all active and terminated employees. For even small to mid-
size organizations, it can take three days just to gather the documents requested, let alone check
the documents for completion/errors. If forms are proactively audited for compliance and
mitigation of potential liability, the company will already have an idea of any errors made that
cannot be corrected. Even more importantly, those responsible for I-9 compliance will have the
opportunity to correct technical violations and complete missing information.

When done correctly by legal experts, Form I-9 compliance audits can quickly and effectively
identify violations and offer solutions for making the records compliant. When done incorrectly,
new, more serious violations (fraud, knowingly continuing to employ unauthorized workers,
document tampering, etc.) may be triggered. For this reason, employers should consider hiring a
third-party to conduct an independent audit. Hiring an immigration attorney experienced in Form
I-9 Compliance and Audit practices provides the company with the privilege of discussing potential
liability through confidential channels, and the benefit of obtaining a clinical, professional report.
When done correctly, the end product should include the following:

A. Compliant Forms I-9 for each active employee, properly annotated if corrected;

B. A roster with Forms I-9 for all employees terminated within time period required for retention;
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C. A schedule for when Forms I-9 for terminated employees may be purged; and
D. A report listing any outstanding issues that were not addressed during the audit, and why.
3. Consider an Electronic I-9 Solution for Future Compliance

Anyone who has ever audited a company’s Forms I-9 knows that the potential for error is
extremely high — error rates are often well over 50 percent for companies with even the most
highly-trained and sophisticated Human Resources professionals tasked with compliance. Recent
ICE activity demonstrates that the government knows the statistical error rates well and has
specifically chosen Form I-9 review as a new method to generate revenue through the assessment
of fines. In fact, when interviewed about the enormous fines imposed against Shipley Do-Nut Flour
and Supply Company Inc., ICE Assistant Secretary John Morton stated, “ICE will hold employers and
businesses accountable and will hit those who knowingly break the law where it hurts — their
bottom line.”

When assessing fines in these investigations, the regulations provide for higher assessments when
a repeated pattern of errors is evident and particular behaviors in I-9 completion are apparent.
Audit experience has demonstrated that many violations are repeated over and over and over —
and when fees can be assessed on a per-form basis, even the smallest and seemingly insignificant
errors can result in overwhelming monetary penalties when made repeatedly.

Purchasing a tested, reliable Form -9 software program is a prudent investment, especially if the
software is designed to require that the Form |-9 be compliant before it can be saved and archived.
Most software packages also include mechanisms for reminding the employer when a form must
be reverified and when a form may be deleted (after an employee has been terminated) because
the retention period has passed. Another benefit is that all paperwork is retained electronically
and can be accessed instantaneously, which is also very useful if ever required to produce such
documentation for government investigators. As more and more businesses are consolidating files
and records to an electronic format, it is often an economical and practical choice for companies to
move to converting their Forms I-9 to electronic records, as well. And, as more and more
employers are going to be required to participate in the government’s E-Verify program, electronic
Form I-9 compliance may become a necessity, as well as a convenience.

Top 3 Indicators that an Employer Should Consider a Comprehensive
Immigration Compliance Audit

1. Company is Currently or Will Soon Be Required to Participate in E-Verify.

Effective September 8, 2009, most employers contracting with the Federal government
will be required to register with and use the Department of Homeland Security’s E-Verify
program. Similarly, several states have enacted legislation requiring participation in E-
Verify for some or all employers operating in those respective states.
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The DHS has been promoting E-Verify participation as a method for employers to verify the
employment authorization and identity documents provided by employees during the 1-9 process.
When an employee presents documents for -9 compliance, the information is entered into the E-
Verify database and cross-checked against various state and federal agency databases. Within a
short period of time, the program sends a message that the documents are either confirmed as
valid, or that there is a potential problem. Regardless of whether the information can be
immediately confirmed through E-Verify, by entering such data into the database, the employer is
opening the doors to possible ICE investigation of its worksite.

ICE has announced that it is “data mining” this database to compile information from the
participating employers.

Once an employer has provided company information and has begun to use E-Verify, the records
entered are subject to constant review, data mining and audit by the federal government for the
purpose of initiating worksite enforcement investigations. It is not a coincidence that many of the
employers involved in large-scale worksite raids within the past few years were voluntarily
participating in the DHS E-Verify Program (or its predecessor, the “Basic Pilot” Program).

2. Company has received notification in the past from the Social Security Administration
that information provided for one or more employees does not match information in the
federal database.

The Department of Homeland Security and Social Security Administration have joined forces to
share information. Therefore, any prior social security “no-match” issues for the employer and/or
individuals are subject to review by ICE.

3. Company has been visited by state or federal officers, investigators, agents or
individual complainants regarding identity fraud issues.

When local law enforcement officers initiate investigations into individuals as a result of identity
theft allegations, they will often first visit the employers listed in various government databases
under the allegedly stolen identities. If a particular employer is visited frequently, especially by the
same officer or team, ICE is often notified of the pattern. Similarly, if an employee admits to
identity theft and admits that he/she is not work authorized; local officers often notify district DHS
or ICE investigators. What begins as a tip to ICE that there may be undocumented workers at a
particular worksite results in an investigation of the company’s Forms -9 to review compliance
practices and to assess civil and possibly criminal violations.
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Take Control to Eliminate Surprises

The Obama Administration has voiced its commitment to strict enforcement of immigration
regulations for all employers. The tool for such enforcement is the Form -9, the completion and
maintenance of which is universally required of all employers, and for all employees, regardless of
their nationality. The potential for error when completing the Form 1-9 is high, and the resulting
fines are even higher. ICE offices in Texas have initiated dozens of worksite investigations this year,
which could ultimately result in millions of dollars assessed against Texas employers for -9
compliance-related violations. Prudent employers will proactively review compliance policies and
standards, audit current records, and mitigate existing liability. Comprehensive policies, followed
by professional, efficient, attorney-led audits, and supplemented by electronic Form -9 software,
will most effectively prepare your company to overcome common investigative hurdles.

For more information on I-9 Compliance issues, E-Verify, or I-9 Audit Practice pointers, please see
the following links:

1. U.S. Department of Homeland Security (DHS) Announces E-Verify Compliance Data
Mining Program

2. Employers Must Grapple With July 1st Rollout of E-Verify Requirements In Four

Additional States

ICE Issues Wave of |-9 Audit Notices to Companies Nationwide

4. The Obama Administration Will Go Forward With the Federal Appropriations
Regulation (FAR) Requiring the Use of E-Verify by Federal Contractors

5. The Obama Administration Makes Tactical Shift From the Social Security No-Match
"Safe Harbor" Regulation to Subpoenas, Fines, and Indictments

w

Prepared By Foster Quan, LLP
© Foster Quan, LLP

Copyright 2009 Foster Quan, LLP. The content of this message is intended for general information and should not be considered legal advice. The
content, analysis and summarized format is copyrighted by Foster Quan, LLP. Immigration is a complex area of law, and particular issues should be
addressed with experienced immigration counsel and should not be acted upon without an individualized attorney evaluation of how the law applies
Ito a specific circumstance.
Foster Quan, LLP Disclaimer

FORGET [
Please remember to RSVP to
rsvpprograms@gmail.com
by noon on Tuesday,

September 1, 2009 for the
09/03/09 Program!
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